CHAPTER IT

From Ambition to Desperation
on the Budget

Joseph White

President Obama inherired a situation that appeared to offer both opportunities
and dangers. The budget, and its effects on the economy, were at the center of
both. His early choices were very ambitious, and the results included two signifi-
cant successes: the stimulus bill and health care reform. Yer the administration
faced a series of political and policy eraps, and after the midterm election chese
eraps appeared to have snapped shut with a vengeance.

Tue Economic TErRRAIN

The economy affects spending for some programs, such as unemployment in-
surance and Medicaid; interest rates on federal borrowing; and the profits and
earnings that are available for taxes. Yer budger decisions about spending, raxes,
and debrt are also a major way that politicians seek to influence the economy. The
Obama administration’s budger decisions therefore were driven by the economic
crisis it inherited, yet the economic and political results could be and were over-
whelmed by the same economic risks that cthe budger sought to address.

The crisis was bad enough to help elect him, bur, unlike Franklin Delano
Roosevelr, President Obama took office when the consequences of the financial
system breakdown had only begun ro spread through the rest of the economy.
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Avoiding a total meltdown required the kind of activism thac was sadly lacking
in 1930, but Republican responsibility for failure was nowhere near so deeply
established as it had been in 1933.

Part of the administration’s inheritance was the previous response to the
crisis. The Bush administration obrained $700 billion from Congress for a
Troubled Asset Relief Program (TARP). The Federal Reserve “undertook a series
of extraordinary actions to stabilize financial markets and insticutions.” Between
July of 2007 and the end of 2008, it increased its assers by nearly $1.4 wrillion,
mainly by issuing loans and other support to financial institutions (United Srates
Congress, Congressional Budget Office 2010d, 1). These measures, in retrospect,
helped prevent a total meltdown of the financial system, but could not prevent
great damage from the collapse thar had already occurred. When the incoming
White House team met on December 16 to consider a response, incoming Chair
of the Council of Economic Advisers Christina Romer shocked many of her col-
leagues by arguing for $1.2 crillion in new economic stimulus and “indicated thar
the minimum amount needed to prevent another depression was in the range of
$800 billion” (Alter 2010, 88). As Barbara Sinclair repores in her chapter of this
bool, the incoming administration and Congressional leadership began worlk on
the $800 billion stimulus before Obama tool office. Even this urgenc response,
however, reflected an underestimarion of the problem.

Ar the beginning of 2009, the Congressional Budget Office (CBO) pre-
dicted “a recession that will probably be the longest and deepest since World War
11,” bue seill expected unemployment to average only 9 percent in 2010, withour
any stimulus (Unired States Congtess, Congressional Budget Office 2009b, 1).
Looking a similar data at that time, the administration’s economists projected
thar rthe stimulus would limit peak unemployment to 8 percent (Alter 2010). At
the end of February, CBO was predicting only modestly worse results: unem-
ployment at the end of 2009 berween 7.8 percent and 8.5 percent, and at the end
of 2010 between 6.8 and 8.1 percent (United States Congress, Congressional
Budger Office 2009¢). Wichin a few short weeks, however, CBO estimated that
unemployment with the stimulus would average 9.0 percent in 2010, based on a
judgment that, withour the stimulus, “the unemployment rate probably would
have exceeded 10.0 percent by the end of che year and peaked at around 10.5
percent in the first half of next year” (United States Congress, Congressional
Budger Office 2009d). Even this estimate was too optimistic; instead, unem-
ployment in the first half of 2010 averaged 9.5 percent (United States Congress,
Congressional Budget Office 2010b).

The recession ended in 2009, bur growth was much weaker than after
previous deep recessions (United States Congress, Congressional Budger Office
2010b). The deficit in Fiscal Year 2010 would hir $1.3 trillion, or 9,1 percent of the
Gross Domestic Product. Collapsing revenues (to 14.6 percent of GDP, compared
to a norm of 18.0 percent) and a mix of automatic and stimulus spending (23.8
percent of GDP, compared o an average of 20.7 percent), created this gap. Thus
the Obama administration ended up with the worst of both warlds: high and
unpopular unemployment plus high and unpopular budget deficits. The stiimulus
did improve economic conditions (United States Congress, Congressional Budgert
Office 2010c), but not enough to help much, if ac all, poliically.
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BupceTary PREFERENCES

The challenge of budgering is how to match preferences about totals to preferences
abour details (White 2009). This was particularly difficult given the Obama
administration’s preferences and the difficulr economic circumstances.

The bailouts at the end of the Bush administration, as columnist John
Cranford of CQ Weekly Report wrote, “shattered any prerense that laissez-faire
capitalism alone would continue o guide Washington policy-making” (Cran-
ford 2009). Working off the seeming invalidacion of laissez-faire approaches to
the economy, President Obama called for active government so as to build an
economy that would be solid as a rock racher than foundering on shifting sands.
He wanted to reduce the role and risks of financial speculation, and create a
health care system that would be more affordable for all Americans, a new energy
economy that would create jobs for Americans and limit pollution while shipping
far fewer dollars overseas, and a2 reformed education system thar would make
American workers far more competitive on the world market (Obama 2009g).
He also had to budget for two wars: one of which (Iraq) President Obama had
promised to wind down, but the other of which (Afghanistan) he had talked
up as 2 crucial mission. He had also promised a middle-class tax cut during his
campaign. A massive stimulus, even if acceptable in the short run, would yield
larger debt and, evencually, larger interest payments.

All of these preferences would add to spending or reduce revenues, so they
could malke the budget situation significantly worse than it had been before the
recession hit. But the administracion rejected this result. The first wave of retire-
ments by the “baby boomers” would begin in 2012, and, according to a powerful
conventional wisdom, this constituted a major economic threat to the nation.
The president and most of his advisers agreed and viewed deficit-reduction after
the stimulus—in spite of all the planned new spending—as an essential part of
the “new era of responsibility” he announced in his inaugural address (Obama
2009g; Alter 2010). Therefore he promised to “ger serious abour fiscal discipline,”
which meant to “get serious abour entitlement reform” {Obama 2009g).! Making
such a pledge might be popular; following up on ir anything bue, Enciclements
meant Medicare and Social Security, the core achievements of the Demacraric
party, so such promises could panic the Democratic base. Yer in order w pass
legislation 1o achieve any of the president’s other goals, he would need support
from more conservative Democrats for whom the budger was the primary issue,
and whose legislators believed the conventional wisdom.

Divisions among the Democrats would be especially problematic because,
in spite of the president’s campaign rhetoric abour moving beyond partisanship,
there was litele chance of doing so on budger issues. Not only did the minoricy
have little incerest in cooperation, as is discussed in other chaprers, but the sub-
stantive gap was huge. At best, Democrats would worry about the deficit (if cthey
did) because they thought the difference berween spending and revenues would
have some ill effect. During the Reagan and Bush administrations, it was pos-
sible to bargain abour packages with more or less revenue or spending measures
(White and Wildavsky 1991). When the new century began, hawever, Republican
officeholders overwhelmingly held a different view: that “excess deficits” and
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“excess spending” were the same thing, and tax increases were virtually never 5
proper response to deficits,* Because "defici” didn’t even mean the same thing
to the two parties, there was lictle basis for cooperation.

BunceT BASELINES

The Obama administration’s budgeting task was made even more difficult by
peculiarities of budget “scorekeeping.” CBO is required to estimate how much
legislarion would increase the deficit over a 10-year period compared to existing
law. In a series of cases, however, the Jzzw was not the actual policy. Thus even
maintaining the starus quo would be accused of increasing the deficit.

One case involved the Sustainable Growth Rate (SGR) formula for Med;-
care payments to physicians. Because total spending rose more quickly than
the formula, physician fees were supposed to be cut each year. But the cuts had
been postponed or reduced, “temporarily,” each year for a number of years. The
accumulated difference meant that if the SGR formula were allowed to go into
effect in 2010, doctors’ fees would have been slashed abour 21 percent (United
States Congress, Congressional Budget Office 2009b, 20}. This clearly would
not happen, but CBO had to assume it would.

A second involved the Alternative Minimum Tax (AMT), which was
designed to ensure that very high income taxpayers could not reduce their pay-
ments too much by claiming deductions. The definition of “high income” has
to be raised as average income rises. Since 2000, however, Congress had only
enacted “patches” that raised the threshold temporarily. This made Congress
and the administration look like they were raising the 10-year deficic less, but
the accumulated difference between the parch level and what would happen
when the patch ran our meant that, when Obama took office, a permanent fix
would reduce estimared revenues by ar least $600 billion over 10 years (United
States Congress, Congressional Budger Office 2009b, 24-25). Failure 1o fix the
AMT, however, would raise raxes on at least 20 million households (United States
Congress, Congressional Budger Office 2010¢).

A series of other tax provisions were generally popular with both parties
but for various reasons had been enacted on a “temporary” basis at some rime
and thus were “extended” on some short-term cycle. Only some of them would
come up in 2009, bur the cost over 10 years of making them all permanent would
be abour another $700 billion (United States Congress, Congressional Budget
Office 2009b, 22-23).

The greatest amount of money and controversy, however, was actached
to the tax cuts enacted by Congress and the Bush administration in 2001 and
2003. Republican moderates had wanted a lower total for cuts, over 10 years,
than would accommodate all the specific cuts preferred by the Bush adminis-
tracion. Republican leaders “solved” the problem by enacting larger cuts on an
annual basis but legislating that they would “sunset” at the end of 2010. In the
most extreme version of this approach, they cut the estate rax substantially, bue
postponed total repeal of the rax until 2010 and then had it rerurn ro the 2000
level in 2011 CBO therefore had to estimate that, if no legislation was passed,
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revenues over the period from 2011 through 2019 would be about $3 willion
higher than they would have been with the rerms that existed in 2010 (United
States Congress, Congressional Budget Office 2009b, 22-23).2

Obama campaigned on a platform of letting tax cucs that affecred income
over $200,000 for individuals and $250,000 for families expire, buc continuing
the “middle class” cuts and recurning the estace tax, in 2011, to the level in 2009.
Republicans could ery to block this proposal. But if they filibustered, they might
get blamed for denying rax cuts to most Americans, and without legislation they
could not extend tax curs for high incomes. In fighting to extend all of the Bush
tax cuts, they would also be arguing for higher deficits. Each position seemed
likke sornething that could easily be criticized.

In order to pass either an SGR fix, an AMT fix, or a partial extension of
the Bush tax cuts, however, the Democrars would have to officially “increase
the deficit.” Therefore budgee-focused legislators mighe demand “offsets”—
particularly cuts in spending programs—to pay for those measures. Any offsers
would lose votes, and if Republicans were not cooperating, the Democrats
couldn’t afford to lose any votes in the Senate or many in the House. Moreover,
at least a few Demacrats would want to continue the Bush tax cuts for incomes
somewhere above the $200,000/$250,000 thresholds, and a number from farm
states thought the 2009 estate tax levels were roo high. For the new president to
benefit from the expiration of the Bush tax cuts, then, he would have o be more
committed to a game of “chicken” than the Republicans were and be confident
thar conservative Democrats would back him.

An AmsrTious BEGINNING:
STIMULUS AND THE 2010 BUDGET PROPOSALS

How would the new administration resolve the tension between its large policy
agenda and the dangerous budgering environmene? With an ambitious set of
proposals. President Obama believed that problems were linked and so had to
be addressed together, that the results would be what mattered most polirically,
that shore-term policical pain had to be accepted for long-term policy and politi-
cal gain, and that success led o success (Alcer 2010; Baler 2010b; Bertelheim
200%a; Nather 2009a). Yer saying policies were linked did not eliminate the
practical contradictions.

Obama’s stimulus was 50 cimes larger than che $16 billion that President
Clinton had failed ro enact in 1993. Its passage testifies to both the level of
economic fear at the rime and the work done by the president and his party’s
leaders in Congress (see Barbara Sinclair’s chapter in this volume). Yer it
was hard to both win sufficient political credit and sufficiently scimulate the
economy.

The bill included provisions to jump-starr efforts to upgrade national infra-
structure, begin creating a new energy economy (mostly through research), and
begin transforming healch care delivery (through electronic medical records). Yer
many of these measures would take time to implemen, so they delayed stimulus
of the economy.
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A tax cur passed earlier in the recession {(February of 2008) had been
sent as one-time checks to voters, so it would be more visible. Most of chis
noticeable lump sum, however, was used to increase savings or pay off debr,
instead of increasing demand for goods and services. (“2008 Stimulus™ 2009),
Therefore the new tax cuc was ser up to increase paychecks by small amoungs
through the year, but thar made it less visible and so contributed o the mis-
perception of the administration’s record on taxes thae Scort Lilly reports in
his chaper,

In addirion to tax cuts thar were not noriced and infrastructure investment
that happened slowly, the third thajor component of the stimulus was aid to scates
to ease their budger crises. By definition this could only save jobs (by prevent-
ing layoffs and benefit cuts), not add new ones. It was a good way to use moncy
quickly, but unless governors spent lots of rime publicly praising the president
and Congress, it was also not likely to be noticed by vorers.

Even before he took his oath of office, President Obama had fele com-
pelled, even though the TARD was very unpopular, to lobby Congress to allow
expenditure of the second half of the program’s funds (Aler 2010, 79). In spite
of the facr that mainstream budget hawks endorsed a major stimulus {Cranford
2009), Republicans calculared thar they could afford to oppose it en masse. Part
of their reasoning was thar the stimulus could be tarred as 2 “bailour,” and so it
was associated by many voters with the highly unpopular TARD. This steategy
worked. Fven though CBO (2010¢) reported thac che stimulus had a subsran-
tial positive effect, most vorers disagreed. By Ocrober of 2010, CQ Weekly was
reporting that, “lawmalkers lament that somehow the very word ‘stimulus’ seems
to have been linked to the word ‘bailour’ and the two rogether, stimulus and
bailout, to ‘debr’ and “deficit.’ ... [Q] pinion surveys show thar a large segment of

the public (two-thirds according to a Washingron Post/ABC News poll) believes
the stimulus was a waste of money” (Scharz 2010).

The stimulus passed because conservarive Democracs who made deficit con-
trol their defining issue thoughr, as one leader of the House Blue Dog Coalition
explained, that “chere clearly needs to be an injection of money. T don’t like it at
all, but I understand che necessity of it” (Baumann 2009). Tn principle, an even
bigger stimulus could have had a large enough effect to win credit. Yer the fact
that che bill was reduced a bit in the Senare, at the insistence of the Democrars’
more conservative members, suggests chat a larger bill was not in the cards. In
order to get more, President Obama would have had to insist that the econamy
was in even worse shape than it seemed in January. But che president appeared
to be walking a tightrope, trying to show he recognized voters’ pain without
further depressing consumer and investor confidence (Bettelheim 2009b). In
retrospect, he may have been walking on thin air.

The president outlined his proposed budger for Fiscal Year 2010 (FY2010),
which would begin on Ocraber 1, 2009, on February 24. He declared char the
“day of reckoning has arrived, and the time to rake charge of our future is here,”
promising to “invest in areas like energy, health care, and educarion char will
Brow our cconomy, even as we make hard choices to bring our deficic down”
("Big Plans” 2009). The proposal’s ambition matched the rheroric.
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i ama used whar was essentially a current policy bas'cline_,
ratheicl:a[f;g::inryregsl:} law, ro describe the effecis of i?is policies' on the deﬁ;:l:t. For
mple, he assumed that the AMT would be continually adjusted over the nex;
ti}(;ﬂyel::rs: thar the Bush tax cuts would continue, and that the wars in Iraci1 an
Afghanistan would be funded (Bush had left them out of the regu!z}r bu geltc)l
and continue. This was somewhat more honest than assuming current law wou !
be followed, but it also allowed hir(lf o ;all proposals deficit-reducing or neucra
i lled budger-busters.
that Df[l"hlfg ‘:;ie;:c?;clsailj:iiathe bud;fet outline were breathraking in scope {fora
summary, see Schatz 2009). Obama proposed that the Bush cuts fml'l HEC'OKIES
under the $200,000/$250,000 income thresholds be extended, bur not the hig erc—l
income cuts. Fle wanted to keep the estate tax ar 2009 levels, and also _p.ropos_eh
a permanent fix of the AMT. He then proposed to fund other priorities wit
raxes that he considered justified for other policy reasons as well. A neﬁf system to
charge for carbon emissions and create a marlcct. to trade rx.gh[s tg4p6c>b%2§?m_ ca:i
and trade” in the energy policy lingo—was prolen‘:ted 0 yield $ i l?ln ov
10 years. This would give businesses very strong incentives to reduce p$01 ’)%ugirll—,
preferably by finding alternative energy sources. He proposed to us:f:h:1 b_ bil
lion of the revenue to fund renewable encrgy programs. The.rest would be L_lf :
to make the “making work pay” rax credit in E}he sun'mlus bill permanent. ri
administration sought to fund a “middle-class” (and in fact progressge)' tax f{;:ud
with a tax increase that would have uncertain 1_nc1dence, bur could E} justifie
as part of building a new economy ()for discussion, see United States Congress,
i er Office 2009¢). .
Conggﬁnﬂﬁ;ﬁ;}gﬁs gproposcd to create a $634 l:lnillion (_over 10.years) rese;_ve
fund” for health care reform. Half would be achieved with cuts in paymle.:nis c;_r
Medicare and Medicaid, in ways that Democrarts thgughr would ha;edn:c? ef-
fect on beneficiaries. The rest would come from capping the value of de uctlo?;
claimed by taxpayers in the top two brackets to the value those des:lucnor.ls wou
have in the 28 percent bracket. This could b”e viewed as addressing arll 1ni:lqu1ty
in the tax code, which gives larger “subsidies fr_om tax breaks o peolv:;1 e w'bo ars
paying higher rates. The president’s budget outline also wquld have re lzlt'n‘dme{
income by expanding a range of tax credits for :‘namly middle-class indivi duz]; 5
and raising taxes for businesses (especially on income earned overseas and by
i i d managers). .
Prwatfne?él(?iftglxi by ﬁrs% in?:reasing the bas.elin"e for milicary spending anj
then “drawing down troops from Iraq responsibly” (Office o.f Management arl{ i
Budget 2009, 53), the administration made room for some mcrease[f 'mﬂspf:n :
ing, such as for education programs, beyc')r.lci the underlying rate of in atlﬁn.
The administration projected that its policies would cur che deﬁclt)t mhore l:d:u}~
in half, reducing it to a stable level of about three percent of GDP by the ![3(;1 'Cil
Obama’s term. Investments in health care, energy, and other priorities Cgt.;_ﬁ stl ¢
be funded by the new raxes and cuts in a number of small programs (Office o
and Budger 2009). ‘ .
Mana%i?egfu'ilget Resglution agreed between the House and Senlzltte Lr::l April
included, or did not specifically exclude, many of the proposals. It allowed some
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increase i I i .
I\/Iostais:;1 in dDmEEtIC spending (cthough not as much as che president requestedy:
d porrant for che future, the resolution allowed the Democrars to ted).
pr;)ce urF calclled reconciliation to pass both health care reform leg:,?is]atiuse the
reform o i -
; ; ds.::iu ent I'ozui1 programs—though not until after October 15, B and
p opog::a id not eliminate the key constraints e the
B 3 - . - :
e 0(31; u&d:tic‘l eiorll??uc foEzcast just a few weeks later projecred thac e
ur in half from the extremely high 2010 level ¢
detcics y high 2 evel but, rather ¢
bl elng, wcf%lcl dthen grow as a share of the economy (United Stat,es Con rl::an
Con gl ‘ :si::ona u lget Ofﬁcﬁ 2009b). Hence the administration could not Elaisr:
s more reluctant allies or outside criti ifi ici :
! tics thate, ifi
the deficit would be controlled. it polices were enaced,
Sec - - - :
CBO Woorll:{i, thi: president declaring a different baseline didn't change hoy
o aléju;xfztl Lll:’atf: Froposa[s. I}T Ermciple, Congress could have insrructf:;
its baseline to match the admini ion's; i i
phow cline seration’s; in practice they woul
pave budn ac;used zf rigging the numbers.” In any event, doing nothin)gr meanci
get-focuse Democrats would hesitate to deal with the boob i
the baseline. Y Hpsin
Third, Congress did not i "
, Congress did nor include B
oo Congress di lude th? chang'es to the AMT, Bush tax curs,
and ocher tax e IS 11-1“ Cr{econcd:auon instructions. There were logical reasons
o: Democrats had blasted cthe Republi 1
r publicans for using reconciliati
pass the tax cuts in the first place i iliati o reform
, and using reconciliation for health
was already controversial, B i e s
. But chis meant thar dealing wi i
: ; with these iss
require 60 votes, which is a | : e
' _ a key reason why they were sti ved w '
midrerm election occurred. T will untesoved ihen the
Fo . .. .
roces, LI;L:th; hsome pphcxes wlclzre not explicitly rejected in the budger resolution
, e reactions at the time made the i
e e m seem very unlikely to happen
rade” would have been all s the
owed and actuall
ps cap and 2" : ally was passed by the
y April it was clear that it was unlikel i
ucl ril i <ely to pass in the Senare, Th
proposed limits on itemized deducti ttici Com.
« r tions weie criticized by Senarte Fi
mittee Chair Max Baucus e om:
, and other Senare Democrat
50
tax proposals (Schatz 2009). pposed other Obams
La i
support{: bti.;lt I[;md least, mlore conservative Democrarts were very nervous about
g the budget resolution. It passed in th
ng ) e House only after Speal i
and Majority Leader H i i i . et s B
oyer promised, in writin
and Maj , in g, process reforms thar Blue
gs sought. Senate budget hawlks, especially Budger Committee Chair Kent

COIIIHd, ]Iladﬁ Ciegj th.a[ tlley WOLEld aISO be dEi!lalldlllg EXLrd Olduldl }/ measures
to address lﬂilg-tﬁ[m C[CﬁCltS. :

Wisarur TrinkiNne: Hearta Care REFORM

If 30 million Americans gai i
Ar gain healch insurance due to the Affordable C
Elzj;rr(f:‘eo;tiyltzﬁmmatelly argEe thﬁt these shortfalls in the budger resolutiigexﬁ:rz
e provision that allowed health care refo A
the election of Scott Brown from Mas e A uhin
: sachusetts to the Senate established
Republicans could defeat any conference agreement wich a filibuster, a;Zst—trl:lai-;gi:

- onlyn
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reconciliation curned out to be the only way to change the Senate bill in a way

that House Demaocrats could accept.
There are numerous sources about the health care reform battle (Aleer 2010,

© 244-271; Hacker 2010; “House Vote Caps Long Legislative March” 2010; Jacobs
i and Skocpol 2010; Marmor and Oberlander 2010; Wayne and Epstein 2010). We

ecd to look at the budgetary dimension, which is ceneral to understanding
boch the decision-making and resules of the Obama presidency.

The budgerary politics of health care derive from the polirics of the “en-
ditlement crisis.” Projections continually show massive increases in spending over

~ the decades to come on Medicare, Medicaid, and Social Security. In reaction

ro the claim that “greedy geezers” would bankrupe the nation, analysts who
believed these programs were central to a decent society argued that the growth
in spending was to a great extent caused by projected increases in spending on
health care, that these increases were due mainly to expected growth in spending
per person rather than to the aging of the population, chat the same projections
suggested thar health insurance for all Americans would become unaffordable,
and that therefore the “entitlement crisis” was really a health care cost crisis.
Moreover, for many reasons, iF costs were out of control outside of the govern-
ment programs, it would be harder to control the government’s costs. From this
perspective, [flundamental, systemwide reform of health care financing and
delivery is the key to controlling Medicare and Medicaid expenditures—and
reducing projected long-term deficits—without imposing draconian cuts that
would harm the poor, the elderly, and people with serious disabilities” (A Bal-
anced Approach to Restoring Fiscal Responsibilicy” 2008, 2).

Aside from any policy merits, this argument provided a policy approach

that in principle could unite the deficir-hawk and liberal wings of the Democratic

arry. Health care reform to expand coverage and control costs for everyone would
also help the budget. The president rook this position in his campaign (Alcer
2010), and the administration continually linked health care reform to budget
concrol in its stacements about long-term budger issues after taking office (e.g.
in Fiscal Responsibility Summit 2009, 2, 11).

"The catch, however, was whecher any particular systemic reform would
actually control costs. Orszag fervently believed, and appears to have convinced
the president, chat the “cost curve” could be “shifred” by measures that addressed
unnecessary use of care. Research showed that the volume of specific services
and therefore costs varied substantially across communities o hospitals, that
this variation was not clearly connected to need, and that medical results were
no better in the more expensive communities and hospitals. If practice patterns
could be reduced to the level in the less expensive communicies and insritutions,
there could be massive savings with no effect on people’s health (Clarke and
Young 2009; Fiscal Responsibility Summit 2009; Alcer 2010).

From this seed a forest of ideas for “delivery system reform” had grown. It
emphasized ideas such as paying doctors “for performance” rather than per service,
or creating “accountable care organizations’ to integrate care. Unforrunately, all

of these ideas were unproven, so CBO would not credit claims of meaningful
savings from any of the delivery reform measures that the administration and
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its allies proposed (Unired States Congress, Congressional Budget Office 2008;
Marmor, Oberlander, and White 2009).

Moreover, arguments that variations should be controlled, even ideas such
as thar the government should promete “cost-effectiveness research” or “evidence-
based medicine,” appeared to imply thar the government would set scandards for
medical practice. This could be represented as the government interfering with the
docror/patient relationship, and so could arouse fears of “rationing” thar had, for
generations, been che main conservative argument against government expansions
of health insurance. The administration, and President Obama himself, had no
simple answer to this concern (Alrer 2010, 261; Bettelheim 2009¢; Nacher 2009¢).

There was an alternative cost control approach: to address the huge differ-
ence in prices and administrative overhead berween the United States and any
other country (Marmor, Oberlander, and White 2009; McGillis 2010). Regu-
lation of prices was more popular with the voters than any hints of restricting
care could be (Oberlander and White 2009). Medicare had a better cost control
record than private insurance (which isn't saying much) because it had more
market power to limit prices per service. Advocates of the “public option™—a
major dividing line within the Democratic party—supported it because, if it
were linked o Medicare’s market power, it should be able to underprice private
insurers, forcing them either o drive harder bargains with providers or find
other ways to control costs (Hacker 2010; Oberlander and White 2009). If this
argument were correct, the public plan would make insurance more affordable
for the currently insured as well as the newly insured. CBO made clear that it
would “score” savings from the public plan, though they would depend on the
rates it could pay.

The Affordable Care Act rejected this approach. It included a wide variety
of pilot programs and other versions of the delivery system reform agenda, for
which CBO recognized virtually no savings. It included some cuts to Medicare
spending, which might well be justified but could be attacked as paying for reform
from benefies of the elderly. Moreover, using Medicare savings to pay for health
insurance expansions meanc that, at least for the next 10 years, they could not
be used for deficit reduction—which contradicred one of the administration’s
signature claims (Clatke 2010a). Last, the law included a tax on supposedly ex-
cessive health insurance benefits. The merits of this “Cadillac rax” were dubious
enough (for two sides, see Jost and Whire 2010 and Van de Warer 2010), but the
politics were awful. It was unpopular and certainly would not make care more
affordable for the people it affected.

The conventional polirical wisdom among health care reformers said thar
the majority constituency for reform would not be based on expanding coverage
but on relieving fears abour losing coverage. Why, then, did the administration
adopt cost control methods that either were not deemed effective by CBO, or
were actually desigied to reduce coverage? Four reasons stand our:

* Key administration advisers didn' like price regulation or passionately
believed in the reduction-ofvariation agenda (Cutler 2010; Emanuel
2008).
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* Provider interests hated price regulation and would noe support the law if ic
included a public plan that could extend anything close to Medicare rares
beyond the Medicare population. In the words of a veteran congressional
aide, “(e)very provider group would be 4-square against the bill. That's not
an assumption, that’s a known. That's Armageddon for them.”

* More conservarive Democrars, such as the Blue Dog Coalition, did not like
the public plan and especially did not like it paying anything like Medicare
fees (White 2011).

* If there was anything on which both conservative and liberal economists
{with a few eminent exceptions) agreed, it was thar allowing companies to
provide insurance as an untaxed benefit was unfair and caused excess costs
(Rampell 2009 and personal conversations). This consensus influenced the
White House, press, and legislators such as Senator Bauceus.

Ifimplemented, the reform would be the most significant social policy iniria-
rive since passage of Medicare and Medicaid in 1965. Bue that does not change
the facts: the savings achieved were too small, uncerrain, or far in the furure
to reduce budget hawks’ worries about long-term deficits or reassure currently
insured vorers. In short, both because his circle of advice was apparently unired
in one view and because of a political calculation aboutr what was necessary to
pass the bill, Presidenc Obama pushed through legislation chat did not sadisfy
the political and budgetary goals of reform.

WhriceLinG 1N THE NET: THE Poritics or Process

Unable to achieve the new revenues it sought or do much more than pay for
insurance expansion from its health care cost initiatives, the administration was
left with no good response to concerns about the deficir that intensified over
time. The result was a bewildering and frustrating series of maneuvers in two
dimensions.

One invalved efforts to pass budget-related legislation, such as furcher eco-
nomic stimulus, routine appropriations, or supplemental appropriations to fund
military needs. These were continually caught up in arguments thar they would
increase the deficit too much, so either the proposed rax cuts or spending should
be reduced or it should be “offser” with cuss to other programs (the Republican
preference was to rescind funds from the first stimulus).

Bills thar are in some sense “must-pass” have for years tended to ger en-
snared in the culture of hostage-taking and crearive combinations thar permeates
Congress. One faction will attach an unrelated idea to a bill; others may oppose
the bill because of the addition; still others offer amendments designed 1 em-
barrass the administration or opposice party. Thus, for example, 2 supplemenral
appropriation in the spring of 2009 for costs of the wars in Afghanistan and
Iraq was caughr up in disputes about adding extra funding for the IMF, extra
funding to respond to a possible flu epidemic, and closing the Guantdnamo Bay
prison for alleged terrorists (Rogin 2009). At the end of 2009, efforts to pass a
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series of stimulus measures failed, and only short-rerm (to the end of February)
extensions of unemployment benefits and ocher programs were artached 1o the
defense appropriations bill. In the spring and summer of 2010, a bill to extend
some of the more routine expiring tax cuts and unemployment insurance was
caught in disputes about offsets and the length of the unemployment benefics
extension (Rubin and Lesniewski 2010).

In general, Republicans opposed extensions of unemployment and other
benefits; House Democratic leaders and somerimes the White House tried 1o
stimulate the cconomy through both tax cuts and spending; Senate Democrats
usually wanted to do less than the House because they needed 60 vores to do
anything; House Blue Dogs sought ro scale back or offser whatever was pro-
posed by House leaders; most initiatives failed; and so many extensions that
mighe have been expected to be routine still had not occurred when Congress
recessed for the midterm election. Deficit concerns and posturing nearly para-
lyzed efforts to respond further to the economic crisis—much to the opposing
party’s benefi,

The other set of maneuvers in response to deficit concerns involved budger
process arguments. One conflict involved posturing about earmarks: provisions
in legislation or the accompanying reports, through which Congress directs
spending to particular beneficiaries or projects, such as hospirals, cities, defense
contracts, or dredging specific ports. Republicans blasted earmarks as a form
of “corruption,” which fic beaurifully with cheir broader view of government
spending, even though they had greatly increased the amount of earmarks after
taking over Congress in 1995, and about 40 percent of the earmarks in the ap-
propriations bills written for FY 2009 by a Democratic Congress were Republican
requests (Clarke 2009). House Democrats and the administrarion proposed
procedu_rcs (such as revealing all requests) that were meant to defuse claims of
corruption. Senate Democratic leaders rended to chink che issue was a challenge
to Congress’s legitimare responsibilities, so resisted che anti-earmark campaign
(Clarke and Epstein 2010; Epstein 2010). The administration was either too
weak to resist or too tempted o echo a criticism char, after all, was che position
of all administrations (which always want more power vis 4 vis Congress) and
a good way to posture for voter support. The politics of earmarking obstrucred
boch routine appropriations and stimulus effores, while it could never have had
meaningful effect on deficics (Cranford 2010b; Epstein 2010).

Another conflict involved rules limiting congressional discrecion. Blue
Dog Democrats in the House soughr procedural reforms so that they could say
they were enabling furure budger control even as chey voted for larger deficits in
the short run. They especially wanted to recreate a statutory “Paypo” provision
that had been in effect from 1990 to 2003, and which provided for automaric
CUrs to some programs if, at the end of a year, Congress had enacted legisla-
tion that raised the deficit. The president and most Democrats supported chis
in principle, but did not want it to apply to the baseline problems discussed
above. Republicans opposed Paygo because it would apply to tax curs as well
as spending increases.
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Meanwhile, Senate Democratic budget hawks, such as Budger Commirtree
Chair Kent Conrad, believed Paygo was insufficient because it would only stop
deficit increases, racher than forcing spending curs or tax hikes. Conrad allied
with Committee Ranking Member Judd Gregg (R-NH) and others to demand
a Deficit Reduction Commission that would propose legislation on which Con-
gress would be forced to vore, yes or no. The Paygo legislation on which House
Demaocrats had agreed in February of 2009 therefore was blacked untif February
of 2010. At that point it was attached to an increase in the limit on the federal
government’s debt, as part of a wider deal about such a commission (Clarke and
Vadala 2010).

The third set of process controversies involved efforts to bypass normal con-
gressional procedures. Advocates for a deficit-reduction commission believed the
deficit would be reduced if only “politics” were taken out of the equation. They
argued thar a bipartisan commission meeting without special interest pressure
could agree on a package, and thay, if forced to vote up or down on doing the
right thing, Congress would be far more likely to do so. This view was especially
attractive to people who distrusted the political system and o politicians who
identified themselves as “centrist.” At a minimum, they hoped, it would heighten
public awareness of the crisis and generare proposals and momentum for change
(Clarke 2010a, b).

It was hard for President Obama, who had campaigned as a person who
would clean up politics, to oppose this reasoning. But a commission was resisted
by legislarors who felt it violated Congress’s constitutional position, such as Senate
Finance Committee Chair Baucus; by Republicans who worried a commission
would propose tax increases; and especially by liberals who believed it could only
have bad results or none ar all. They reasoned that there were too many moderate
Democrats who had accepred the idea of an “entitlemenc crisis™; that Republicans
on a commission would only accept a deal that heavily emphasized spending cuts
over tax increases; and so that a commission would either not report, or would
report large cuts to Social Security and Medicare.

In early 2010 chis led to another stalemare: budget hawk Democratic sena-
tors held an increase in the debt limit hostage, insisting on creation of a statutory
deficit reduction commission, burt they did not have 60 vores 1o add the plan
to the debe bill. Instead, President Obama promised to appoint a commission
by executive order. He would appoint six members, half Democrats and half
Republicans, and the House and Senare Democratic and Republican leadership
would each appoint three. The House and Senate Democratic leadership pledged
that if the commission reported a recommendation by December I, and it was
supported by 14 of the 18 commissioners (so majorities from each party), they
would schedule the report for votes in the House and Senate during a Lame Duck
session of Congress (Clarke and Vadala 2010).

This timing would minimize voters’ influence on legislation, because the
plan would not be debated in the election and would be voted on by Lame Duck
legislators. It also cypified budgeting in the Obama administration’s second year:

maneuvering to avoid unpopularity, while postponing decisions to a future in
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which the administracion and its allies would be in an even weaker position,
unless chey gor lucky in the midrerm election. '

AFTER THE MIDTERMS

After the election, crucial decisions abour issues such as the Bush tax curs would
be made under much worse circumstances for the Democrats. The Fiscal Re-
sponsibility Commission’s results compounded the difficulty.

During the controversies about creating a commission, some analysts had
told more liberal colleagues that it was nar such a big deal: the president would
not make appointments that would create a large majoricy for cuting Social
Security. They (we) were wrong. He appointed co-chairs of the commission,
former Senator Alan Simpson and former White House Chief of Staff Erskine
Bowles, who clearly believed the Social Security was unaffordably generous. He
also appointed Alice Rivlin, former Director of OMB for Clinton and found-
ing Director of CBO, a fervent budget hawk who was on the right wing among
Democraric budger experts.

After the election, Bowles and Simpson released a proposal thar most
Dermocratic activists and some legislarive leaders termed, in Nancy Pelosi’s words,
“simply unacceptable” (Calmes 2010a). It called for large cuts in Social Security
and Medicare, relied much more on spending cuts chan rax increases to achieve
balance, set an arbitrary limit of 21 percent of GDP on total revenues as a share
of GDP (which had been a conservative constitutional amendment proposal
in the 1980s), and would have imposed substantial cuts on annually appropri-
ated programs (National Commission 2010; Horney 2010). This proposal did
not receive the necessary 14 vortes to force a vote in Congress, but ar the final
meeting of the commission on December 3, 11 of the 18 members and 5 of the
president’s 6 appointees expressed support for it (Calmes 2010b). The votes of
President Obama’s appointees, and his failure o criticize che plan’s details, led
liberal interest groups and advocares to fear that Obama, either from convic-
tion or weakness, was on the way to selling our the most important legislative
achievement of the New Deal.¢

Meanwhile, the economy remained in parlous condition. Advocares for the
high-end tax cuts could argue that any measure that reduced demand was risky.
This emphasis on maintaining demand might have seemed a bit more sincere
if congressional Republicans were not simultaneously resisting extension of
unemployment benefits, continuation of subsidies ro scates to limit layoffs, and
other measures that had been part of the stimulus package. Yer the economic
dangers made letting all the tax cuts expire look parcicularly dangerous for an
administration that had just suffered one of the worst midterm election defeats
in history.

This is the context in which the president on December 6 announced a
deal with Republican leaders. He agreed to extend all of the 2001 and 2003 Bush
income tax cuts for two years. The estare tax would nor be abolished, but was cur
substantially below the 2009 level for 2011 and 2012. In return, the president
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received a 13-month extension of unemployment benefits, continuation of some
of the Recovery Act’s tax credits for two years, and a temporary tax cuc for busi-
ness investment, The proposal also included a major new temporary tax cuw:
the Social Security payroll tax paid by workers would be reduced, for one year,
from 6.2 percent to 4.2 percent—a $120 billion reduction in federal revenues.
The entire package, as The New York Times reported, “would cost $900 billion
over the next two years, to be financed entirely by adding to the national debr,
at a time when both parries are professing a desire to begin addressing long-term
fiscal imbalances” (Herszenhorn and Calmes 2010).

The administration and some of its allies could argue that, with a Repub-
lican House arriving in January, Republicans in the Senate blocking unemploy-
ment benefits, and an economy that badly needed stimulus, this deal was better
than could be expected. Robert Greenstein, executive director of the Center
on Budget and Policy Priorities, declared that, “Congress should approve this
package—ivs rejection will likely lead to a more problemaric package char does
less for middle- and low-income workers and less for the economy” (Greenstein
2010). Yet these were arguments based on weakness. This weakness was not
simply a matter of the administrarion not being willing to fight. Senator Baucus
wanted to challenge the Republicans to block middle-class tax cuts on behalf of
wealthy constituents by bringing up legislation before the election, but “many
Senate Democrats ... made it clear that with Republicans construing the White
House plan as a historic rax hike, they would just as soon leave the issue uncil
after the election” (Young, Friel, and Schatz 2010). Eicther way, however, the
Democrats were conceding to Republican hostage-taking,

Democrats who shared the values Obama promoted so vigorously at che
beginning of his ad ministrarion were fearful about whar could happen next. Ifhe
had caved on the upper-income tax cuts in 2010, how would he prevent further
extensions before the 2012 election? Worse yet, the tax deal suggested it would
be even harder than expected to address furure deficits with tax increases, yet the
adminiscration was ralking about the need to reduce future deficits. Even worse,
in the context of a campaign against Social Security that claimed it was unafford-
able and running out of money, the administration had accepted a reduction in
the payroll tax, which was the program’s main source of revenue. The proposal
would credit che erust fund wich the revenues that were not collected, but that
would just add credibility to conservative claims thar the truse fund was “fake,”
and Republicans might argue that the taxes should not be restored in 2012 (a
good summary of these concerns and their sources is the National Committee
to Preserve Social Security and Medicare 2010).

As this chapter was being completed, these worries abour the future and
disagreement with specific provisions of the deal had splic the Democratic party.
A closed-door caucus of House Democrats voted against bringing the package up
for a vote. The president was criticizing liberals for being “purists,” and liberals
were saying someone with such a bad track record in bargaining should not be
the one who claims to be the realist.

The compromise was enacted, as should be expected when both the
president and the opposition offer the public large tax cucs. Burt this bipartisan
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compromise should not be confused wich any sore of viable “move to the cen
ter,” especially given the concern among both elites and independents ahgy

the deficic and debr, which the package increased. Instead, che administration

had moved from artempting 1o creare 2 bold Democratic parcy approach to the

nation’s problems, to using desperate short-term maneuvers and intrapartisan |

recriminations. It was a far cry from the promises to build a furure economy on
rock rather than on shifting sands.

NoTes

1. Feran account of the development and entrenchment of this view, see i

For a good example of affhand acceprance of the canventional wisdom, ’see t:g};c[:zr(jngzgstt
enntlemenfs (the_ deadweight siteing on the furure of the economy)” in Alter 2010 (424)

2_‘ For discussion of the origins of this view, see Savapge 1990; for more on versions Df&l[‘lt‘i—
df.-f?'c:t arguments see White and Wildavsky 1991. On the George W. Bush ad ministration’s
disinterest in deficits as the difference berween revenues and spending, see White 2000

3. The ﬁscz}l effects of different baselines were greater than this sounds, because ﬁxing'thc
AMT, if combined with extending all the Bush tas cuts, would cost anacher $700 billien

4.1 regret thar there is no space for a discussion; much of these cuts were broadly su N
ported by‘llber’al and nonparrisan health policy experts. y

5. This ad;ustmen_t in the military spending baseline could well be criticized, bu, as
OMB sources told me in interviews during 2008, there is no good way to do defense bnseli,nes
during a war,

6. I could not begin to summarize the anguished commensary among pro—Social Securiry
experts and advocates at the time.

CHAPTER 12

The Politics of Regulation

in the Obama Administration

Claudia Hartley Thurber, Esq.

Federal regulacions thac implement President Obama’s policies will likely be che
showcase achievements of the last ewo years of his term, This is not just because
of the legislation passed in the first two years, including the stimulus package,
the healrh care reform, and the financial reform legislation, all of which will re-
quire rulemaking in some form, bur because with a divided government and low
support scores, he will have to command the one sector of the government over
which he has conrrol—the federal bureaucracy. This president, who has vowed
to implement his policies, may have to do so through federal agencies making
rules and regulations pursuant to their enabling statures.

United States Federal regulations affect everyone in almost everything they
do. For example, the electricicy chat lights your home and business is regulared
by the Federal Energy Regulatory Commission (FERC), your water quality is
regulated by the Environmental Protection Agency (EPA), your coffee by the
Food and Drug Administration (FDA) and the Department of Agriculture, and
your car by the International Trade Commission (import restrictions), the Oc-
cupational Safery and Health Administracion (OSHA), the National Highway
Transportation Safety Administrarion (NHTSA), and the EPA, among others.

The costs of federal regulations are high. Rulemaking can move ar glacial
pace, with a particular rule taking more than a decade to promulgate and defend
from legal challenges, meaning regulation frequently spans several presidential
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